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Rei CBE Comments on Notioe of Completion of & Draft Eovironmental Assessenent for
Proposed Rulo 1612.1 - Mobile Source Credit Generation Pilot Program.

Deax Mr. Nadler,
Introduetion

‘Comeurities for 2 Better Environment ('CBE”) is  non-profit envirantoenta justice:
organization comnitted to enviranmentsl issues itmpacting low-incorne commuites of eolor in
Califormia. Wit over 20,000 members in the state, CBE has been involved in California’s
environmental justice movemnent for over a decade. Part of that struggle bas included our on-
‘going campaign against llcgal pollution teading proprams. When the South Coast Air Quality
Management Distict (*AQMD? creatcd the RECLAIM program in 1993, CBE asserted itselfas
vocal apponet 1o the progrant, due 1o its fundamentl laws in Goncept and implementation.”
‘We predicted that o program would fail, thereby placing a disproportionste amount of
environraental buden on low-inoormo comumaniies of color that bouse an inordinate mumber of
major stationary soutces of pollution. Unfortunately, (ose predictions have materialized into
vealty. By the Distriat's ovn admission, many major souecsin the South Coast air basin have
fmaiatained the same levels of pollution, And some have even increased their pollution over the
past  years, Jn fact, the two largest NOx source categories, refineries and power plants, have
actually incrcased fheie emissions duing RECLAIM's cight years. There cannot be a clearer
odication of the program’s abysmal perfomance.

I  Match 30, 1995 commt etr ddessed o Felic Mares o the U . Eovironmntal roecion ey,
‘CBF wrot, “RECLAIV will ecul i e of (housonds of o o adeiionl polfton being elessedinfhe Souih
‘Coases s an it allow polatin i 0 ctally ecaso thois emsions. KECLAIM deprves (e public
S even e govmmontof s igh o othment on har hat polain will b steasednd . vt TS,
leavin theso o und dathdeciios o Corporate dtetor eckin, [0 maimizoprofits v a e expedse of
man hosi. RECLATM lacks adeqiat sfegads againtfraud o uncoraoty which vl et Yt more
‘pollaion i th . Inchoe, RECLATM Incieds s eaey appocaunis fo industcy aaming 0d fond, it ny vesl
i poltton impravements will b delayed fo years s st and may be compictely sy

“Tha SCAQMID ha ks sgpareaty verlocked e fat et t  he Togan's communitis f color who will
bear e bronef anc, P11, and oer s ot 5pots der RECEAT. As such, e progeam viobtes e
President’s Bxective Onderon Envirommenla) Jsice and Tile VI of the Gl Rights Act. 7o thing s e
o Gurnation' o, & s that the fre ke s v adequatlyproteciod tho rights o helth of
comunities of soloc ™
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[image: image2.png]Rather than creating cheap oredits through Rule 16)2.1, the AQMD should requir: power
plasts and other polluters to nstall known, readily available, pollution control equipment to
roduco emissions, thereby creating real pollution credits. For cxample, ss Distict safl have
enentioned both in public hearings and in the White Poper on RECLAIM sabilization, many
powier plaots subject 1o RECLAIM do ot even have: Sclcctive Catalytic Reduction (SCR) it
on her Fclites, units that have been available and affordable for years. Requiring the pover
planis to install SCR wonld result in & massive reduction of NOX pollution, which would both
clen the air and alleviate the RECLATM shortage.

Yet, inexplicably, the AQMD s forging alced with tn expansion of te falled RECLATM
program, ncluding the curcent effot 0 increase the supply of credits imto the progrém by
addlional mobile source creit gencretion rulcs. Alibough it s true that RECLATM inialy
contemplated the eventual inclusion of mabile source credi generition progtars, such porential
expansion was premised on a properl-functioning program. 1t i indec ronic that the AQMD
is now proposing to focd the sourco of RECLAIMS disease by increasing the supply of eedits
into the market, rather than take appropriate enforccment sction against recaleitant polluters
‘who have spen the last § years “gaoning” the RECLAIM progeam at the great cxpense to public
Inealth and movw expect governmeat refif for theiz mischief

RECLAIM's ailuce s due in arge part t0 the el over-allocation of erdits ino the
market, which resultcd from aetificially inflaed basefines. As the AQMD iself recognzcs, “the.
prograr design allowed e use of peak produstion ftes befursrecssion in detennining
sllocations” This means that credits were indally allocated as if facilites wes operating at full
capasity, rather thaz t their actug] Jevels. By uonecessarily flooding the mirket with credis,
‘which antfictally drove down the price of creis, the AQMD doomed its own program from the
oulsel, Now the agency wishes to magify that ftal mistakc by again inereasing the supply of
credits to actificially drive down price, just a a ime when RECLATM's crodit priccs are at o high
enough level to incentivize real poilution reduction through readily-available and costeffective.
pottution contzol equipment. Tt is essential st the AQMD not waste this unique oppormunity to
take a steong enlorcement stanice against a widespread and blatant disregard for the agency's
pollution control requircmcats.

Finally, the most tzoubling aspect of this program is that it is paendly ilfegal. It violases
‘both the federal and statc Clan A Adts, along with the California Envirobmental Quality Act,
as explained below. Given this unique opporturity fo fix RECLAIM'S faitues by adopting 2
strict enforcemunt stance along with the substantial legal and policy defects in the proposed Rule
1612.1, the AQMD nuust abandon this proposed ule in the terests of environmental health.and
jusice!

FICLAIM’s Backstop Measures Offer A Fix That

imed At [15 Penalty Pros

“The development of Rule 1612.1 ws Lirgely spured by the alleged “crsis” o the price
of RECLAIM credits over the past year. Citing RECLAIMD's backstop provision, AQMD Rule
2015, the saff has boen serambling to “fix” RECLAIM by finding ways to reduce the price of
cxedis, such as proposing Rule 1612.1. This is not the type of “fix” contemplated by

© Wit Paper on Stablzation of NG RTC Price, St Coat Al Qualty Masagement Dite,Jomasy 11,2001
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[image: image3.png]RECLAIM’s backstap provision (Rule 2015). [n fact that provision ealls for  thorough
investigation into the causc of the high price of credits and into why the program’s penally
provisions are not serving a deterrent effect. Specifically, Rule 2015 (£)(6) sates,

Shotild the avermge RTC price be determined, pursuant to Rulo 2015 (BXI)E),
have exceeded $15,000 per ton, within six manths of the determination theteof,
tho Extcutive Officer shalt subrait 0 the Alr Resowroes Board and the
Environmental Protection Agency the tosults of an cvaluation and rovicw of the
compliance aud enforcement aspects of the RECLAIM progran, including the
deterzent offect of Rule 2004 pargriphs (d)(1) (brough (€)(4). This review shall
be in addition to the audits 10 be preformed pursuant o Rule 2015. The evaluation.
shall include, but not be limited to, an assessment of the xates of compliance with
applicable cmission caps, an ssscssment of the o of compliance with,
‘monitoring, recordkeeping and reporting requirements, an assessment of the.
ability of the South Coast Air Quality Management Distict 10 obtain appropriate:
‘penalties in cases of noncompliance, and an asscssment of whefher the program.
Drovides appropriate incentives to camply.

Despite the fact that Sonth Coast polluters have demonsatcd gross nomcomplignco with
'RECLATM, the AQMD Jas completely ignored the above provision which focuses on more.
stringent penalties for uoh nov-compliance, and instead hes adapted an approach that favors
expansion of the progeam to includc nevw souces in Grder to drive down pricss. This i u highly
objectionble response to the sudden spike i the price of credis. Tn light of the factthat many
major polfuters o ..A. have abused RECLAIM forthe past eight years e to the unnatually
Iowprice of ereits, the Distrit should bé focusing is efforts on enforcemens, 7ot tefaxation of
itsstandards.

cading ons Severs Environmental Tustice Impact

Mobile to stationary source teading tends to lead o the concentration of pollutants in low-
income communities of color. This is because the sttionary sources that use poliution credits
are gencrally housed in such communilics. The environmental justice concerns arse from the
following logical sequence. Mobile source credits come from reductions that are widespread (2
‘mobile souroe, by definition, spreads i emissions (hrougbout a large area). When those credits
are used by a stationary source, they witl result in an incrcas: in pollution concentrated ina
relatively small avea (the community surrounding the stationary facility hat i using thecr

Even though poliution, on the wholé, may have decreased in the air istrict employing the
mobile to stationary trading scheme, pollution lexels in pockets of the basin (pockets tht are
Hikely 1o be environmental fostice communities) may have dramatically inereased, resultng in
disproportionste impacts and toxio hot spots. Although (o AQMD conlends that the
replacement of bighly-polluting diesel fleet vebicles will ender a benefit to low-incomme
‘communities of eclor, it has not and can not show that e use of those ereits will notsetually
resultin a higher exposure to low-income communities in the South Coast.

Furthermote, monitoring of fhe such programs is very difficult and often leads to
“phontom trades” (s demonstrated jn AQMID’s Rule 1610 -2 car-scrapping rule). The
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[image: image4.png]implementation of Rule1610 bas taught us thet the AQMD lacks the enforcement capabilities
and oversight o cnsurc that mobill sourees being traded arc acuually surplus and pormiancat
emission reductions and that such sources would not have been retied through natral attriion.
Given the disasteous consequences from Role 1610, CBE strongly wges the AQMD o
completely disallow any future mobilc o stationary source trading scheme, includiog the
proposed 1612.1 program

‘The 1612.1 Must Have A Better Public Participation Process And Evaluaion

Given the envizonmentsl justies concoms plaguing the proposcd rule, the AQMD should
provide for a better public participation that offers conumunity members notice and opportunity
to comreat on any individual trade of eredits into their neighborhood. As it cumently stands, the
proposed rule docs not offer such opportuety for the public cormment on individual trades.

More troublingly, the rule does not provide for an evaluation of the progeae uniil 2006,
potcntiallya full five years aftcr the program begins. This is unacceptable. The AQMD should
perform a full evauation of the prograim on an amual basis, at the very least. Because the.
AQMD does not yet know exacly which fleets of vehicles will partcipate in this progsn and
what types of localized impacts may rosult from that partcipation, it is cssential that the agency
conduct a full evaluation of the program at the earliest possible stage.

This Pollution Trading SchemeIs Ileza) Under Federsl Law

“The foderal Clean Alr Act clearly probibitsthe se of mobile source credits for putposes
of new soucs teview offsets — une of the anticipated uses of these MSERCs. Section
173(a)(1)(A) of fhe Act statcs that before  hew souee comunences operafion, it must obsln
offsetting emissions reductions “from existing sources in the region.” Section 111(a)(§) states
that the term “existing soutee” means “Nay stafionary source other (han a new sousce.”
‘Therefore, offiets for ncw and modified sources in non-attainment zones must be obtained from.
stationary, not mobile sources. This legal defect in the progeam subjects the AQMD along with
‘any source that uses Rule 1612.1 MSERCs for purposes of NSR offsets o labili under the
federal Clean Al Act.

‘This Pollution Trading Seheme s ik

s 2 matte ofstat Jae, under §40714 5(5)(2) of the California Wealth and Safey Code,
he AQMD doss not have the 1503l uthorily issus et that do ot “meet allofthe
roquirements of stae and federal law, .. Because, a5 explained above, the program does ot
meet federal requitemeots, it alo invalid wnder the Health and Sofety Code, which governs he
eation ofsuch (rading progaues in Califorie. Prormulgation of this oderaly mon-compliant
polluion trading prograum subjecs e AQMD to labilicy unde the Califoreia Clean Air ct
42402 ef s

CBE Conments on EA for AQMD Rule 1612.1 Paged




[image: image5.png]‘The AQMD Has Viclated CEQA Tn Its Rulemaking Process For This Program

By filin to prepeeo an Environmental Inpact Report fully analyzing the potential
envizoomental rpact oftis progrem, the District has violsted CEQA i ts rulemaking process
Proposed Rule 16121 tiggersthe BIR requirement of CBQA. besause i illeaal ander bota
fedcral and stat law. Under CEQA, @ rojects ilcgality is e se substantis cvidence of a fir
angumtent for igoifcant adverse environmental impact his far argument treshold tigers.
CEQA™S BIR mendete

Instead of prepacing such an EIR, tbe AQMD metely jssved an Enviconmental
Assesssment (s subsitute document for EIRs and Nogative Declarations under CEQA) with a
checklist of issues. The agency relied on CEQA Guidelines §1525% 10 avold conducting an
analysis of altermatives or mitigation measwres. Although §15257 of the Guidelines dogs allow
for & subsituto document For certain oertifiod projocts, a5 identificd by the Govemor's Office of
Planning and Research and listed in those Guidelines, the Proposed Rule is not ane of those
centified projects. “The Guidelines lst “hat portion of the regulatory progearm of the [AQMD]
which involves e sdoption ... of regulstions pursuant to the pravisions of the Health and
Safuty Code™ CEQA Guidelines § 15251(m). As explained above, the proposed rule violates
the Health and Safety Code, It therefore canoot be adopted pursuant to that legislative
enaelment, an undarlying condition for cligibility as # crlified program ender CEQA. In light of
these issues, e Eovironmental Assessment of the proposed rule, which is premised on the
incorrect assumpion that the progran: would not sesult in significant envitonmentat impact, s
Legally inadequate, thereby subjesting the AQMD o iabilty uader CEQA o well.

nmental Eenefit

Froposed ale 1612.1 only calls for 2 9% cnvironmental benofit, rther than the
traditional 10% sucharge on credits, which creates a situation where thete are theaedically 10%
additional credits generated for the nusaber of credits sctually vsed in the South Coast, The point
is 10 ensure that on the wholo, tho pollution credit progrem actuslly rasults in less polbution. Tho
10% “bencfit”slso serves a second purpose. It helps mitigate th margin of crror associsted with
the measurement of pollntion reductions and the calculation of credits based on those.
‘measurements. As the AQMD knows, no messuremment deviee or emission fx0o1 is 100%
‘accurate. This means thaf the scfual number of credits based on imperect data wil have some
‘ncertainty assosiated with i The 10% environmental benefi serves s  cushion for that
uncertsinty. A shift to 9% discount i 2 significant depature from AQMD practice fhat shotld
ot ocenr.

A v oactod 1o ur ot long o eostion f e v i e idin el fn piis
deitons, (CEQA § 210016 Tho o of CEQA 1 s prparton f ao cavirsamental pac rogor (1)
o Sy A i Qully Mansgomen Disi, 09929 Ca Ap. 1 I, 653 To o CEQA
o dasclle o OB 85 0 Ete 1 oS A P B o o
“Pojot iy cebsglan {4t et (o gt n e cvpoomat. (S5 Fos, Reswrc Coe
4821002.1,71081,21100,21153; CEQA Guidolins § 15080-1596, 15120 15152, 1316015170, 1535, 15362,
15262,
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[image: image6.png]‘The AGMID Must Incorpocste Techoical Unsert the Caleulat

n of Credits

s meationed above, technical unereiaty i the margin of error assooiad with the
‘messurcmant of pollution and the calcalation of credits based on those measurements. State I
equires a pollution cedit protocol that incorporates technical wncertajoty. Section 91507 of the
Clifornin Code of Regulations siates that “dJistrits shall provid for caforscablo credit
calcalation protacols and proceduzes thal contan the following elements: 1) the calculation
method to detecranethe aown of reductions being getierated as redits, nclodin formune
‘accounting for cmissions mtc, operating period, activity level, and techaical ucertainty
(Emphasis addec). The regulation unambiguously conditions the administration of a polJation
exedit prograan by any Local s district on the ¢reation of soparite formulas that account for
emissions rae, opcrating period, activity level, and fechnical amcertainty. Rule 1612.1 does not
incorporate technical uncertaioty i its calculation protocols. Tn fact, it llows fo the se of
emission foctors for cxedit ealeulation. Ermission factors e notoriously inncouraic. The
AQMD’s failure to address technial unoeriainty i the proposed rule is 2 clear violation of state:
regulations.

Condu

‘With the above environmental health and justios concems, CBE stzongly urges the.
AQMD to abandon ts cffots o adpt Proposed Rule 1612.1. [fthe AQMD fals o do so, CBE
may he forced to consider legal recause. Thank yoi for your time and attention to our
comments on this mpociant ssus.

Sincerely,

Suma Pessapati, Staff Attomey
Richard Toskiyoki Drury, Legal Director
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COMMENT LETTER 1

COMMUNITIES FOR A BETTER ENVIRONMENT

February 23, 2001

1-1 The SCAQMD does not agree with the commentator that RECLAIM is illegal or that the program has failed.  From 1994 to 1999, NOx emissions, in aggregate, were below allocations, and compliance rates were high.  Beginning June 2000, a sharp and sudden price increase occurred, mainly due to the increased demand from the electric power industry.

SCAQMD is proposing several changes to the RECLAIM program, which is a separate process from PR 1612.1.  The CEQA analysis for the proposed RECLAIM changes will address use of MSERCs by RECLAIM facilities.  Original allocations and other issues raised are not relevant to PR 1612.1.  The commentator focuses primarily on the proposed amendments to RECLAIM, which are independent of PR 1612.1.  RECLAIM, adopted in 1993, already allows the use of mobile source credits (see Rule 2008) and PR 1612.1 does not change the RECLAIM program.

PR 1612.1 was developed independently from recent issues surrounding the stabilization of RTC prices in the RECLAIM trading market.  The SCAQMD staff began working with the trading working group, including representatives of the environmental community, on the concepts for PR 1612.1 in May 2000, well before RECLAIM credit issues began to surface.  The impetus for developing PR 1612.1 was to develop a mobile source credit generation pilot program that would meet state and federal approvability requirements. 

PR 1612.1 has been carefully designed with input from EPA, ARB, the business and environmental communities to ensure emission reductions meet state and federal requirements.  PR 1612.1 is a “credit generation” protocol for generating NOx mobile source emission reduction credits (MSERCs).  PR 1612.1 specifies under subdivision (l) that “MSERCs generated under this rule may be used as RTCs under the provisions of Regulation XX – RECLAIM.  Thus the “credit use” provisions for using MSERCs reside under the RECLAIM rules.

When the RECLAIM program was adopted in October 1993, Rule 2008 – Mobile Source Credits allowed mobile source emission reductions generated by Rule 1610 and future 1600 series rules to be used as RTCs.  The objective as stated in the RECLAIM October 1993 Staff Report is to “provide the opportunity for RECLAIM facilities to pursue the most cost-effective approach to reduce facility emissions – through stationary source emission controls or possibly by reducing mobile source emissions through old-vehicle scrapping.”  Although Rule 1610 was the only mobile source credit generation rule at the time of adoption of Regulation XX, future mobile source credit generation rules were anticipated.  As stated in the October 1993 RECLAIM Staff Report, “the District is currently developing other Regulation XVI rules that will be applicable to RECLAIM facilities through Rule 2008.”  In addition, these future Regulation XVI rules, “would allow facility credits for emission reductions from these on-site/off-road equipment.”

The Draft Environmental Assessment (DEA) for PR 1612.1 analyzes the impacts for generating NOx MSERCs from replacing diesel-fueled heavy-duty vehicles and yard hostlers with similar vehicles and yard hostlers powered with clean technologies.  The analysis concluded that project implementation would not result in significant adverse impacts.  Impacts associated with using MSERCs under RECLAIM were analyzed during the adoption of the RECLAIM program and will be part of the analysis for the pending RECLAIM rule changes.  

Issues surrounding use of credits versus installing pollution control equipment is a RECLAIM issue and were addressed at the time RECLAIM was adopted in 1993.  The SCAQMD staff is working with a RECLAIM Working Group to develop proposed amendments to the RECLAIM rules to address California energy issues and market stability and price issues.

1-2 Proposed amendments to the RECLAIM rules are scheduled for a May 11, 2001 SCAQMD Governing Board meeting.  The SCAQMD staff is working with the RECLAIM Working Group on amendments to RECLAIM rules to address stabilization of RTC prices.  Initial proposed amendments are designed to strengthen the RECLAIM program by requiring utilities to submit compliance plans and install pollution control equipment.  None of the proposed amendments would make changes to Rule 2008, which already allows the use of mobile source credits in the RECLAIM program.  Proposed rule language and a preliminary draft staff report for proposed amendments to Regulation XX can be accessed via http://www.SCAQMD.gov/rules/reclaim/reclaim_home_page.html or from the SCAQMD’s Public Information Center.

1-3 As documented in the Draft EA, the ability of stationary sources to use RTCs for regulatory compliance is already set forth in the provisions of Regulation XX.  Since PR 1612.1 does not alter a stationary source’s ability to use credits as a means of compliance with RECLAIM, the proposed project would not alter the existing setting relative to this issue and, thus, would not be considered an impact under CEQA.  The use of MSERCs in the RECLAIM credit market is an inherent part of the program.  Nevertheless, as part of the effort to address concerns relative to localized impacts, staff intends to track the use of credits and report the findings to the Governing Board as part of PR 1612.1 implementation.

As further documented in the Draft EA, regional air quality benefits would accrue from 1) the rule provision that automatically retires nine percent of MSERCs generated for the benefit of the environment, 2) the non-credited reduction of diesel emissions components other than NOx, and 3) the accelerated and increased replacement of heavy-duty diesel vehicles with alternative clean fuel vehicles.

Localized benefits would accrue in those areas where participating heavy-duty vehicle diesel engine emissions are concentrated.  While NOx credits (at a 10 percent discount) would be used by RECLAIM facilities, there would be reductions of particulate and toxic air contaminant emissions that are not eligible for PR 1612.1 credits from replacement of heavy-duty diesel-fueled vehicles.  These localized benefits are notable since particulate matter in the exhaust of diesel–fueled engines is considered a toxic air contaminant (based on data linking diesel particulate emissions to increased risks of lung cancer and respiratory disease).

Additionally, SCAQMD staff is bringing a series of proposals to the SCAQMD Governing Board for potential modifications to the RECLAIM program (i.e., Regulation XX) to address current issues regarding the cost and availability of RTCs.  The proposed amendments to Regulation XX are currently undergoing CEQA review that will include, as applicable, examination of potential adverse air quality impacts in the vicinity of RECLAIM facilities and possible increased use of MSERCs for conversion to RTCs.

1-4 Please refer to Response to Comment #1-1.  As previously stated, PR 1612.1 is not an amendment to the existing RECLAIM program.  RECLAIM allows mobile to stationary source trades.  The SCAQMD staff is aware that CBE is fundamentally opposed to the use of mobile source credits and sensitive to the issues raised by the environmental community regarding trading issues.  As a result, PR 1612.1 is limited in scope and has been developed as a pilot program, where no applications to generate credits will be accepted after January 1, 2003.

As indicated in the Draft Staff Report, no Regulation XVI rule has been federally approved.  As a result, the primary objective for developing PR 1612.1 is to work with stakeholders to develop a mobile source credit generation rule that can meet state and federal requirements. 

Over the past 10 months, the SCAQMD staff has worked closely with EPA and ARB to ensure that PR 1612.1 meets state and federal requirements and will be enforceable.  The following highlights some key elements of PR 1612.1 to ensure that emission reductions are enforceable:

· Requires credit generators to submit an Application prior to generating credits, which is an enforceable document, which will document the credit generation project.  

· Contingent on credit generation and issuance, requires credit generator to demonstrate proof of delivery of the new replacement vehicle and proof of transfer of ownership of the replaced vehicle.

· Requires a written certification or signed declaration that the replaced vehicle has not and will not be operated in the district.

· Requires maintenance of quarterly records of the activity level for the project.

· Establishes penalty requirements for the generator and user, to ensure no shortfall in emission reductions will occur.

In addition, the proposed rule requires that existing diesel-fueled vehicles are replaced with heavy-duty vehicles with an engine that is “certified” to meet an ARB NOx optional credit standard, and concurrence by EPA.  This engine certification holds the engine manufacturer responsible for achieving the optional emission factor for the life of the engine.  ARB has the authority to enforce engine manufacturers’ warranties and guarantees for emissions certifications, thereby strengthening the enforcement of PR 1612.1.

1-5 Credit use provisions are established under the RECLAIM program.  The RECLAIM program allows facilities to trade RTCs and RTCs converted from MSERCs without public notification.  PR 1612.1 does not change any aspect of RECLAIM.  Regardless if a facility is using an RTC or an RTC that was converted from an MSERC to offset emission, the emissions still exist.  

Notifying community members for each individual trade may not be meaningful to the surrounding community, particularly when some trades may be to a broker or credits traded may not be used.  In addition, it is difficult to determine if a particular RTC is actually used, if the facility has excess RTCs at the end of their cycle since the facility may have a mix of RTCs and RTCs that originated from MSERCs.  

PR 1612.1 does include a periodic program review that includes a report to the Governing Board that will be available for public review.  Under subdivision (n) of the Proposed Rule, the Executive Officer is required to review and present a report to the Governing Board on or before March 2002 and every two years thereafter.  The objective of the report is to inform stakeholders of the efficacy of the program.  The report will include, but is not limited to, the following information:

· General description of projects participating in the pilot program and the amount of NOx MSERCs, including the amount converted to RTCs;

· The location of the credit generation projects and facilities using RTCs;

· The amount of NOx MSERCs retired to benefit the environment; and

· The amount of concurrent non-NOx emission reductions that have been retired to benefit the environment.

The source category evaluation that the commentator referenced is different than the program review.  The source category evaluation is the evaluation that the SCAQMD, ARB, and EPA will complete on Class 7 and 8 vehicles and yard hostlers to determine whether future MSERCs need to be either discontinued or discounted to ensure credits are surplus.  The commentator is correct that the first year that source category evaluation will occur is 2006.  Prior to 2006, the three agencies agree that credits generated are surplus.  The source category evaluation will occur every year thereafter, unless another schedule is agreed to by the three agencies.

1-6
State and federal law allows stationary sources to use mobile source credits.  The RECLAIM program, including Rule 2008 was approved by CARB and EPA as complying with all state and federal laws including the Clean Air Act (CAA).  The SCAQMD’s authority in state law to achieve emission reductions across a spectrum of sources, “including mobile, area, and stationary, which are within the district’s jurisdiction” which the district is authorized to include in a market-based emissions trading program.  

The federal CAA does not prohibit the use of mobile source credits for offsetting under New Source Review.  The commentator misinterprets the language of §173(a)(1)(A), which does not specify that all offsets must be from stationary sources.  EPA has allowed MSERCs for stationary sources.  Moreover, §173(a)(1)(A) does not require that each individual trade or permit gets offsets from another stationary source to demonstrate that a net reduction occurs, rather the evaluation is programmatic.  The SCAQMD has demonstrated that RECLAIM, with all of its provisions, meets reasonable further progress required by the CAA.

Further, EPA has recently released its final guidance on Economic Incentive Programs (EIP).  This guidance was developed pursuant to the CAA and recognizes the use of the CAA compliant programs such as RECLAIM in meeting attainment goals.  The program may be used in both attainment and nonattainment areas and may include mobile, stationary, or area sources, and credits may also be used for New Source Review offsetting.

1-7 California Health and Safety Code §40440.1 requires the District to include mobile source credits in the market-based incentive program, RECLAIM.  Health and Safety Code §39607.5 required the state to adopt a program to ensure that such credits are used in a manner that is consistent with state and federal requirements and RECLAIM credits do meet these requirements.  The commentator asserts that the only problem with the use of MSERCs as a matter of state law is that the use does not comply with federal law.  Since the credits comply with federal law, see Response #1-6, and meet the requirements of state law, RTCs generated from mobile sources comply with the requirements of Health and Safety Code §40714.5.

1-8
Comment 1-8 is predicated on the allegation that credits generated under PR 1612.1 may not be used in RECLAIM.  The commentator has not alleged that the crediting of MSERCs by itself is illegal.  RECLAIM is a program that is in full compliance with state and federal laws and has been approved by both CARB and EPA as a program that does meet state and federal requirements.  The impacts of MSERC use were analyzed in 1993 with the adoption of the RECLAIM program.  As discussed above, PR 1612.1 does not change the RECLAIM program in any way.

The SCAQMD disagrees that the proposed rule is an illegal program.  In fact, as described in responses to comments 1-6 and 1-7, it is a program that is required by state law.  Hence, the SCAQMD disagrees that there is per se a significant adverse impact.  The SCAQMD thoroughly assessed the proposed project and prepared the document that was appropriate under CEQA.  The SCAQMD did not rely on CEQA Guidelines §15252 “to avoid conducting an analysis of alternatives or mitigation measures.”  Although the SCAQMD does have a certified regulatory program, the SCAQMD determined that the project as proposed has no significant adverse environmental impacts and the analysis of alternatives and mitigation measures is not require under CEQA or the SCAQMD certified regulatory program.

1-9 Implementation of PR 1612.1 will provide a nine percent environmental benefit relative to NOx reductions and an environmental benefit from emission reductions of other non-NOx criteria pollutants and toxic air contaminants, including diesel.  In addition, any MSERCs or MSERCs that are converted to RTCs that are not used by the expiration date will be retired to benefit the environment.  The overall environmental benefit is expected to exceed the required 10 percent environmental benefit since concurrent non-NOx emission reductions will be fully retired.  This information will be included in the program review as part of the evaluation of the pilot program. 

1-10 The NOx optional credit standard (or emission factor) used under PR 1612.1 are tested under a rigorous protocol established by the state that accounts for durability and deterioration of the engine that accounts for technical uncertainty.  The optional emission factors used to calculate emission credits under PR 1612.1 are based on testing procedures in accordance with Title 13, Section 1956.8, California Exhaust Emission Standards and Test Procedures – 1985 and Subsequent Model Heavy-duty Diesel Vehicles and Engines.  This state testing procedure is used for determining mandatory and optional emission factors.  

Certification of an engine using ARB’s testing procedure is designed to account for the emissions throughout the engine’s useful life.  The testing procedure requires that the engine operate 1,000 hours.  For heavy-duty diesel vehicles, the emissions are then extrapolated to account for using the vehicle for 290,000 miles.  This data is used to calculate a deterioration factor that is applied to the emission factor of the engine.  The combination of durability testing and application of a deterioration factor for the specific engine type must be below the certified optional emission factor.  

PR 1612.1 requires that engines be certified to meet the optional emission factor.  “Certification” of an engine means that the manufacturers must warrantee and guarantee that the emissions of the engine will be below the certified emission factor for the life of the engine (290,000 miles for a heavy-duty diesel engine).  In addition, under ARB’s certification program, ARB has the authority for enforcement to ensure that manufacturers meet their emissions obligations.

ARB requires that the optional emission factor be, at a minimum, 30 percent below the mandatory emission standard.  This provides greater assurance that the manufacturer made an overt effort to lower the emissions and emission reductions are real and surplus.  In addition, under ARB’s certification program lower emission factors below 30 percent of the mandatory standard are rounded to the next lower half-gram increment.  This accounts for the certainty in emissions testing and to ensure that reductions are real and surplus.

1-11
The SCAQMD respectfully disagrees with the commentator.  Implementation of the proposed rule is expected to provide environmental and health benefits from the accelerated turnover of diesel-fueled vehicles to those powered with a clean technology.  In addition, retiring a percentage of emission reductions to benefit the environment and retiring non-NOx emission reductions that occur from implementing a project under the proposed rule is expected to provide environmental and health benefits for the neighborhoods in which these vehicles are used.  The SCAQMD staff will continue to work with the commentator to further address issues raised in this comment letter.
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